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STATEMENT OF QUESTIONS PRESENTED | 
1. Did the Court below properly instruct the jury 


on aiding and abetting in determining the intent of Appellant 


to commit an act of robbery? | 
| 


2. Was it proper for the Court, or misleading and 
prejudicial to the defendant to instruct the jury on aiding 


and abetting? 


3, Did the language employed by the Court in making 


his charge to the jury improperly state the law and mislead 


the jury? 


4. Was it proper for the Prosecuting Attorney in 


his argument to make reference to a juvenile defense witness’ 
involvement in the crime so as to affect his credibility as a 
witness before the jury? 

5. Under the circumstances here, where Appellant 
did not intend to rob complaining witness and in fact returned 
to the scene of the crime and returned the stolen goods stolen 
by another to police, was it an abuse of discretion and unfair 


to sentence Appellant to eight years’ confinement? 
| 


Pursuant to Rule 8(d) this is to advise 
the Court that the instant matter has 
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JURISDICTIONAL STATEMENT 


This is an appeal from convictions of robbery and assault 


with a dangerous weapon. The District Court had jurisdiction 
under Title 22 of the District of Columbia Code, Sections 2901 
and 502. This Court has jurisdiction of the appeal under Title 28, 


Section 1291 of the United States Code. 


STATEMENT OF CASE 
A two-count indictment filed December 29, 1966 charged 
Appellant with robbery in violation of 22 District of Columbia 
Code, Section 2901 and with assault with a dangerous weapon, 
that is a shod foot, in violation of 22 District of Columbia 
Code, Section 502. Appellant was found guilty on both counts 


and sentenced, pursuant to Section 5010(c), Title 18 U.S. Code, 


under the provisions of the Federal Youth Corrections Act, to 


eight (8) years' confinement. 
The facts briefly stated are these: 

The complaining witness Harris stopped at a food carry-out 
shop for a sandwich on his way home from work on the night of 
November 26, 1966. (Tr. 18). Appellant and another youth, one 
M. T. Barr, were in the store at the same time. Although the 
testimony is conflicting as to what actually transpired, some 
heated words were exchanged between Harris and Appellant while 
in the store. Appellant and Barr left the shop prior to Harris' 
leaving and when the latter came out further words were exchanged. 
Appellant testified that Harris, while in the store and again 
outside, kept rolling his eyes at him until Appelant told him to 
stop. Harris replied by saying to Appellant, What are you 
going to do about it?" At that point Appellant took of his coat 
and threw it on the ground and began to move toward Harris. Harris 
backed away from Appellant and made a motion with his hand as 


| 
though reaching into his belt for a gun, but was struck on the 


head by a bottle thrown or swung at him by Barr who , believing his 
friend Jacobs was in a fight with Harris, had come to the pair 


from across the street. (Tr. 73, 92-95). The blow on the head 
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knocked Harris down and while down Barr kicked him and took his 
wallet. Appellant and Barr then ran away from the scene. Appel- 
lant testified he did not know that Barr had taken anything from 
Harris until they were several blocks away. At that time he 
demanded that Barr give him the wallet and the money, that he, 
Appellant, was going to call the police because he did not want 

to get charged with ro-bery. (Tr. 56-59) Appellant took the wallet 


and the money, or at least $4.50 of it and, according to his un- 


contradicted testimony, called the Metropolitan Police and told 


them that a robbery had occurred by mistake and that his name 
might be involved in it. (Tr. 59-60) He also told the police that 
he was returning to the scene of the crime. This he did, and he 
gave the wallet and the money to the police officers who by that 
time had responded to a call from Harris or Harris' father. 
Appellant was arrested on the spot by the police. 

Appellant testified that at no time did he strike or kick 
Harris, or take either Harris' wallet or his money. Significantly, 
Barr, who had at no time discussed the incident with Appellant 
subsequent to its occurrence, testified on Appellant's behalf and 
fully corroborated Appellant's version of what took place down to 
the last detail and in every respect. (Tr. 84-86) He testified 
that he struck and kicked Harris and took the wallet from him. 

He further testified that Jacobs did not kick Harris or did not 
rob him or attempt to rob him. (Tr. 86) He testified that Jacobs 
told him that he did not want to get involved in a robbery charge, 
that they argued and Jacobs took the wallet and money from him 
and told him he was going to call the police, (Tr. 86), all of 


which was fully consistent with the testimony of Appellant. 
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On the other hand, Harris testified that Appellant had 
spoken threateningly to him inside the carry-out shop and that 
when he went outside Appellant attempted to throw = coat over 
his head, but that he was knocked down by a bottle thrown by 
Barr, that Appellant kicked him in the head and robbed hin. 

(Tr. 18, 21) This version of the incident, both Appellant and 

witness denied. Harris also admitted that during his exchange 

of words with Jacobs he threatened to reach in his belt for a 

gun and that he threatened to shoot Jacobs. (Tr. 29) He 

testified also that Appellant returned to the area and voluntarily 

gave himself up to the police, the wallet plus $4.50. He claimed 

that Jacobs robbed him of $9.00 and some cents pius taking his 

wallet and some keys. | 
| 


The jury found Appellant guilty on both counts of the 


indictment. The Court sentenced him to eight years’ confinement 


| 
pursuant to the terms of the Federal Youth Correction Act. 
| 


ARGUMENT | 


A. The Court Erroneously and Prejudicially Charged the Jury 
on the Element of Intent and Aiding and Abetting. 


The Court below in its charge to the jury on the eseential 
elements of the crime of robbery incorrectly and misleadingly 
included the charge of aiding and abetting -- that is, that 
even if the jury were to find that Appellant had not himself 
committed the specific acts for which he was charged that he 
would nonetheless be held guilty if it was found that he aided 
or abetted or assisted in any way in the commission of the crime 


and that he had the intent to commit the crime of robbery. 


=A | 


Under the circumstances of this case Appellant submits 
that the Court erred in its charge to the jury and should be 
reversed. Here the Appellant, who admittedly was involved in 
an altercation with the complaining witness, but who testified 
that he neither struck nor robbed the victim, and voluntarily 
returned to the scene of the crime after calling the police 
himself, is charged with and convicted of robbery and assault 
with a dangerous weapon. At no time during the trial did the 
prosecution prove by substantial, uncontradicted evidence 
that Appellant either (1) robbed Harris or (2), assaulted him. 
True, Harris testified that Appellant had threatened him, had 
kicked him when he was down and had gone through his pockets and 
taken some money. But both Appellant and Barr testified to the 
contrary. Under normal circumstances, it could fairly be said 
that the conflicting testimony was for the jury to resolve 
as the trier of facts, but the actions of Appellant after the 
action had occurred belies any intention on Appellant's part 


to commit the crime of robbery. First, he demanded and got the 


wallet taken by Barr from Harris; next he called the police and 


told them that a robbery had occurred and that his name might 
be involved; and, finally, he returned to the scene and turned 
the wallet and money over to the police. (Tr. 58-60, 76-79, 
86, 97-99) He testified flatly that he did not intend to rob 
Harris (Tr. 60=61). Thus there was no intent on Appellant's 
part to rob Harris, nor was there any intent to assault him. 
As a matter of fact, the record shows conclusively that Harris 
pretended he had a gun in his belt and moved his hands toward 


his belt as though he were going to draw a gun. (Tr. 29, 58, 94-95). 
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The witness Barr testified that it was at this point that he 
panicked and struck Harris with the bottle and knocked him 
down. (Tr. 94-95) Barr, by his own admission, took Harris' 
wallet. 
Jacobs had no intention of robbing Harris and did not do 
so. If this were not the case why would he turn himself over 
to the police and voluntarily submit himself to the charges for 
which he has now been convicted? The burden was thus on the 
prosecution to prove that Appellant actually intended to rob 
Harris. Such burden was not sustained and the sonievions rest 
in large part, Appellant submits, on the Trial Court's erroneous 
instructions to the jury on intent, and aiding and| abetting. 
The charge was initially made as follows: 


"Now, if you find that the Government has) proved 


beyond a reasonable doubt all of the elements that 


have been enumerated to you pertaining to robbery, 


you may find the defendant guilty of robbery. If 
you find that the Government has failed to prove any 
one or more of the elements beyond a reasonable doubt, 
then you must find the defendant not guilty. 

"The Court instructs you as a matter of Law that 
the intent is an intent by this defendant at the time 
of the commission of the offense. In other words, you 
must find that at the time of the commission of the 
crime, if you find that this defendant was present 
and that he aided or abetted or assisted in any way, 


that the intent is the intent that we are concerned 


with, as of that particular time, the change in the 
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mind of the defendant at a later date would not 


vitiate the intent that was formed at the time 

that the crime was committed. There must be a 

finding by you, if you find that he in any way 

aided or abetted, that he had the intent to rob 

the defendant under all of the elements set out 

before you. In other words, that he had the intent 

to permanently convert the property of Harris to his 

own purpose." (Tr. 136-137) (Emphasis supplied) 

The charge as made was objected to by defense counsel, 
(Tr. 141-142) and the Court reinstructed the jury on aiding and 


abetting which, in pertinent part, was as follows: 


"However, ladies and gentlemen of the jury, the mere 
presence of the defendant in this particular case at the 
scene, accompanied by the witness Barr, even though 

he were in sympathy with Barr, would not constitute 
aiding and abetting. You must find from the testimony 
in the case that the defendant insofar as aiding and 
abetting was concerned assisted, that he advised, that 


he connived and that he aided, and that he in some way 
performed some act that concluded the act of robbery 


successfully and, furthermore, that at the time, at 


that very time, the defendant had the intent not only 
to aid and to assist, but that he had the intent not 


Fa cn tcc a nS Sn 


only to aid and to assist, but that he personally had 


the intent to commit the crime of robbery. " (Tr. 143- 
144). (Emphasis supplied) 
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There are two principal objections to the language used. 
Also, the broadness of the charge and its lack of clarity could 
not in any way aid the jury, but in fact, and to the contrary, 
created the impression that any act performed by Appellant at 
the time could be considered to be aiding and abetting. This 
is clear from that portion of the charge which states: 

". . . and that he in some way performed some act 

that concluded the act of robbery successfully."(Tr.143) 

We submit that this admonition does not properly 
reflect the law and was misleading to the jury. Under this 
approach any act of Appellant in his exchange with Harris could 
be construed as aiding and abetting Barr. Certainly, the 
charge could not properly be construed as defining a proper basis 


for intent. 


From the conflicting testimony presented it is not sur- 
prising that the jury, in light of the Court's charges referred 
to above, found Appellant guilty as charged, mOcianecanding 

his obvious lack of intention to rob Harris. Furthermore, even 


if in the abstract such a charge were correct it was prejudicial 
| 


for the Court to have commented in the earlier charge quoted 
above that: : 
", . . the change in the mind of the defendant ata 
later date would not vitiate the intent that was 
formed at the time the crime was committed." (Tr. 136) 
| 


(Emphasis supplied) 


The Judge's reference to “the change in the mind of the 


defendant" was clearly improper because it served to specify 


or particularize the existence of a circumstance not supported 
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by the evidence, viz. that Appellant had changed his mind and 
decided to return to the scene. Small though it may seem, this 
portion of the charge could have a crucial impact on the jury 
in determining the intent to rob which the Court below empha- 
sized had to be “as of that particular time”, i.e. when the 
robbery was committed. Such a statement, coupled with the 
further instructions previously adverted to, could not help 
but instill in the minds of the jurors the belief that any act 
performed by Appellant at the time would make him guilty as a 
perpetrator, and the belief that there had been a definite 
change in mind. Whether the Court intended to convey this con- 
cept or not the fact is, the language used could seriously 
mislead the jury. 

In Jackson v. U.S., 121 U.S. App. D.C. 160, 348 F.2d 
772 (1965) this Court held that a jury must be given a clear 
explanation of the law involved if it is to function properly 
as a jury. (p. 162) The Trial Court's charge to the jury is 
one of the most important phases of the entire trial. There 
must be no gaps in the charge, nor can the charge be lacking 
in clarity or otherwise prejudicial. Nor can the charge mis- 
state the law. The Trial Court has the heavy burden of 


instructing the jury carefully on every essential element of 


the crime and its failure to do so is "plain error." Byrd 
Pp byT¢ 


v. U.S. 119 U.S. App. D.C. 360, 363, 342 F.2d 939 (1965). 
Appellant submits that the Court below improperly 

charged the jury on the element of intent and further compounded 

its error, to the prejudice of Appellant, by its clearly mis- 


leading and erroneous charge on aiding and abetting. 
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B. The Prosecutor's Argument to Jury and Reference to the 
Witness Barr's "Involvement" In Crime Was Prejudicial to 


Defendant and Improper 
A major portion of Appellant's defense was the testimony 
i 


of the witness Frank Larry (M.T.) Barr, Jr., a juvenile who 

has been found "involved" by Juvenile Court (Tr.90). This 
information was elicited from the witness on cross examination 
by Prosecutor Davis. Barr's testimony was intended to exculpate 
Appellant and to corroborate Appellant's own version of what 

had transpired on the night of November 26, 1966. In his 
argument to the jury the prosecutor, by reference to Barr's 
involvement in the incident in a hearing before Juvenile Court, 
clearly attempted to cause doubt in the jurrors’ minds as to 

the credibility of the witness. As, for example his statement: 

"Why did he take all the blame? He has already been 

found involved in the Juvenile Court." (Tr. 111)" 
and further: : 

"His case has been decided. He has nothing to worry 

about in coming in here, and he urges upon you that 

he is responsible for everything and that, in fact, 

Leo Jacobs is a pillar of virtue." (Tr. 133) 

Appellant submits that it was wrong to permit such an 
argument to the jury, and the references to the juvenile's 
involvement could only serve to affect the credibility of the 
witness' testimony before the jury. This reference is strikingly 
similar to the situation in which this Court in another case 
found to be reversible error. In Brown v. U.S. 119 U.S. App. 
D.C. 203, 338 F.2d 543 (1964) a juvenile who had been held to 


i 
be involved in the crime in question was presented as a defense 
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witness just as Barr was here. The prosecuting attorney in 

cross examining the witness elicited the fact that he was 

confined to the National Training School for Boys (at 208). 

In holding that this was impermissible the Court stated: 
"Since Belton's testimony exculpating Appellant 
comprised a major portion of Appellant's defense at 
trial, we cannot say it was harmless error to admit 
testimony for the purpose of showing "criminal" 
nature oniBelton's part in order to diminish his 
credibility as a witness." (p. 208) 

Here, the prosecutor by similar references in his argu- 
ment attempted to diminish the credibility of the witness. 
Such references, Appellant submits, are totally improper and 
should not be permitted. It is true that Appellant's counsel 
jn the trial made no objection, but that is immaterial here on 
review and is no bar to the reviewing Court's consideration of 
this point. 

It was harmful error and is clearly grounds for ordering 
a new trial. 


C. The Sentence! Imposed Exceeds the Bounds of Bbiscretion 
and Was Improper. 


Assuming,’ arguendo, that the jury's verdict of guilty 


was properly entered, the Trial Court abused its discretion 


and committed reversible error in sentencing Appellant to 

eight years' imprisonment, albeit under the Youth Corrections 
Act. To let this long sentence stand here would be uncons- 
cionable and would make a mockery of the judicial process. Here, 
Appellant voluntarily called the police, returned to the scene, 


turned the wallet and money, which he had demanded from Barr, 
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over to the police, minutes after the incident had 


taken place. 


For this he is sentenced to eight years' imprisonment. Surely, 


the scales of justice are not in balance if such severe sen- 
| 


tencing is countenanced by the Courts. Crimes of any sort are 


| 
matters of serious concern, but here the record clearly shows 


that Jacobs wanted no part of Barr's criminal actions, and gave 


himself up, if you will, so that he would not be faced with a 


robbery charge. What started out as an altercation between two 


| 
men and a possible fight, turned into a serious crime by the 


action of another. Appellant thus became unwillingly involved 


in a crime that he had no intention of committing and wanted 


no part of it. Now, if his convictions are sustained, he is 


faced with the happy prospect of eight years of confinement. 


Whatever might be said of Appellant's efforts to stir up a 


fight with the complaining witness Harris, the harsh penalty 


i 
imposed upon him by the Court is grossly unjust and not 


supported by the facts or law of this case. 


The Trial Court abused its discretion in sentencing 


Appellant to eight years' confinement and he should be reversed 


| 
and the case remanded for further sentencing, giving adequate 


consideration to Appellant's bona fide efforts to absolve 


I 
himself of any implication in the crime. 


CONCLUSION 


It is respectfully submitted that the judgment below 


be reversed with directions that it be vacated with respect to 
| 


both counts; alternatively, that the judgment of the District 


Court be reversed and remanded with directions to 


a new trial. 
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enter upon 


If for some reason the Court concludes that the con- 
viction should stand the matter should be sent back for further 


consideration of the sentence imposed on Appellant. 


Respectfully submitted, 


JEROME J, McGRATH 
Attorney for Appellant 
(Appointed by this Court) 
918 16th Street, N.W. 
Washington, D.C, 20006 
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ISSUES PRESENTED * 


In the opinion of the appellee the following issues are 
presented : 


1. Whether the trial court properly submitted the case 
‘to the jury. 

2. Whether Trial Judge’s Instructions were proper. 

3. Whether prosecutor’s reference in summation to the 
disposition of the juvenile charge against Barr was proper 
impeachment in the circumstances. 

4. Whether the sentence imposed was proper. 


* This case has not previously been before this Court. 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A two-count indictment filed December 29, 1966 charged 
appellant with robbery in violation of 22 D.C. Code 
§ 2901 and with assault with a dangerous weapon, that 
is a shod foot, in violation of 22 D.C. Code § 502. Appel- 
lant was found guilty on both counts and sentenced, pur- 
suant to Section 5010(c), Title 18 U.S. Code, under the 
provisions of the Federal Youth Corrections Act, to an 
indeterminate sentence not to exceed 8 years. 

The facts are, in brief, as follows: 


On the evening of November 25, 1966 Robert L. Harris, 
who had just finished work, went into a Carry Out Shop 
near the corner of North Capitol and R Streets, N. W., 


(1) 


2 


in the District of Columbia. (Tr. 18] As Harris was 
standing in the shop, appellant looked at him and said, 
“T don’t like your damned looks.” [Tr. 18] Harris did 
not respond, but turned away and stood at the counter, 
waiting for his order. [Tr. 18] Appellant then left the 
cafeteria with one M. T. Barr. [Tr. 18-19] A short while 
later appellant came back into the shop by himself, stayed 
awhile, then took off his coat and, putting it over his arm, 
left the store. [Tr. 19] Harris then picked up his order 
and left the Carry Out. [Tr. 19] 

As he left the store Harris saw M. T. Barr standing 
beside the cafeteria window with a bottle in his hand 
cocked back to throw and appellant standing on the side- 
walk in front of the shop. [Tr. 19, 28] As he walked 
passed the two of them, appellant drew up his coat as 
though he were going to put it over Harris’ head and 
said “We are going to get you.” [Tr. 28] Harris turned 
around and started backing down the street. [Tr. 19] 
Thinking to bluff the two men confronting him, Harris 
told them they “had better go and pick on somebody else 
because [they] might get hurt.” [Tr. 19] He then opened 
his sweater as if he had a gun and said, “You will get 
shot.” (Tr. 19] Appellant dared Harris to shoot him. At 
this point M. T. Barr hit Harris over the head with a 
bottle and appellant tried to throw his coat over Harris’ 
head. Harris fell to the ground; appellant kicked him in 
the head and then started going through his pockets, say- 
ing to M. T. Barr: “Go through the other pockets; don’t 
leave a damned thing.” [Tr. 19] Appellant and his ac- 
complice took Harris’ wallet, about $9.00 and some keys 
[Tr. 20] and fled. Harris went home and had his father call 
the police. While he was in front of his house explaining 
to the police what had occurred, he saw appellant and 
pointed him out as one of the men who had assaulted 
and robbed him. [Tr. 20] Appellant was arrested. In his 
hand were Harris’ wallet and, on top of the wallet, $4.00. 

Appellant testified in his own behalf that at the time of 
the arrest, he was on his way to return the money and 
wallet to Harris [Tr. 60]. 
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ARGUMENT 


I. The trial court properly submitted the case to the 
jury. 
(Tr. 19). 


Appellant, although styling his initial attack as upon 
instructions of the court, challenges the evidence in sup- 
port of his conviction for robbery. He claims the court 
erroneously submitted this count to the jury (App. Br. 
at 4-6). We disagree. 

It is a well settled rule that on appeal, if evidence is 
asserted to be insufficient, it must be reviewed in the 
light most favorable to the Government, making full 
allowance for the right of the jury to assess credibility 
of the witnesses and to draw justifiable inference of fact 
from the evidence adduced at trial. Glasser v. United 
States, 315 U.S. 60, 80 (1942). It is not necessary that 
evidence rule out every reasonable hypothesis but that of 
guilt. On the contrary, where there are divergent hypoth- 
esis, one of guilt and one of innocence, and there is evi- 
dence to support both, then the jury must be given an 
opportunity to choose between them. Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F.2d 229 (1947). 

At trial the Government’s evidence showed that when 
Harris sank to the ground after being hit by Barr, appel- 
lant kicked him in the face, and went through his pockets 
ordering Barr to “go through the other pockets; don’t 
leave a damned thing.” [Tr. 19] We think it clear that 
either as a principle or aider and abettor appellant was 
by this evidence culpable and the robbery count properly 
given to the jury for its consideration. 

In order to be convicted as an aider and abettor it is 
necessary that an accused in some way associate himself 
with the criminal venture or participate in it as some- 
thing his wishes to bring about, to seek by his action to 
make it succeed. D.C. Code, Section 22-105 (1967); Nye 
and Nissen v. United States, 168 F.2d 846 (9th Cir, 
1948), affirmed 336 U.S. 613 (1949); Long v. United 
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States, 124 U.S. App. D.C. 14, 360 F.2d 829 (1966) ; 
Franklin v. United States, 117 U.S. App. D.C. 331, 333, 
330 F.2d 205, 207 (1964); Gray v. United States, 104 
U.S. App. D.C. 153, 260 F.2d 483 (1958) ; Allen v. United 
States, 103 U.S. App. D.C. 184, 257 F.2d 188 (1958) ; 
Polen v. United States, 41 U.S. App. D.C. 4 (1918) ; 
United Sates v. Ramsey, 374 F.2d 192, (1st Cir., 1967) ; 
United States v. Provenzano, 334 F.2d 678 (8rd_ Cir., 
1964), cert. denied, 379 U.S. 947; United States v. 
Peoni, 100 F.2d 401 (2nd Cir., 1938). An accused’s mere 
presence at the scene of the crime is sufficient for 
culpability as an aider and abettor if it is intended to 
and does aid the primary actors. Long v. United States, 
supra. 

On the evidence in this case, appellant, if he did not 
perpetrate the major portion of robbery himself, cer- 
tainly did everything in his power to make it succeed. 
He could thus properly be found guilty as an aider and 
abettor to its commission. 

Appellant’s sole claim to the contrary is based on the 
gratuitous reliance on his own testimony below. We take 
it as settled beyond all doubt that it is for the jury to 
decide whom of the various witnesses to believe. Having 
had his day in court represented by experienced and able 
counsel, apellant did not there prevail in his attempt to 
have the jury accept his version of the facts. He cannot 
now require this Court to re-evaluate the credibility of the 
witnesses below. Appellant contends that his actions in 
returning Harris’ wallet together with his share ($4.00) 
of the stolen money compels a finding of lack of intent to 
rob. This ignores the settled law that appellant’s intention 
at the time he secured the property was a question solely 
within the province of the jury. The fact that he changed 
his mind or returned the property in an attempt to escape 
prosecution does not purge the original taking. Groomes 
v. United States, 155 A.2d 78, 75-6 (D.C. Mun. App. 
1959); People v. Ackerman, 52 Ill. App. 296, 202 N.E. 
2d 98 (1964); People v. Post, 76 Cal. App.2d 511, 1738 
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P.2d 48 (1946); People v. Bradovich, 305 Mich. $29, 9 
N.W.2d 560 (1943); 2 Warton’s Criminal Law, Section 
1147 (12 ed. 1932); 46 Am. Jur., p. 156 (1943).* 


II. The court’s instructions were proper. 
(Tr. 131-38, 136-37, 143-44). 


Appellant next challenges the instructions on aiding 
and abetting and intent. 

1. By taking a clause of the charge out of context and 
giving it an unbalanced emphasis (App. Br. p. 8), appel- 
lant purports to find support for his contention that the 
judge told the jury the defendant changed his mind when 
he decided to return the property, i.e.: that he had the 
intent to steal when committing the offense. 

The judge said no such thing. He first instructed the 
jury that: 


if you find that the actual robbery was committed 
by another and you also find that this defendant, Leo 


Jacobs, was present at the time of the offense, at 
the time when the offense was committed, and that 
the defendant was present for the purpose of aiding 
and abetting another person in the commission of 
that particular crime, then you are to consider 
whether or not the defendant is an aider or abettor. 
(Tr. 181) 


He then, with reference to the intent necessary for 
robbery, told the jury that: 


1So long as sufficient evidence existed to send the case to the 
jury on either count for which he was convicted, because appellant 
was sentenced concurrently under the Federal Youth Corrections 
Act, the court need not consider the sufficiency of the evidence in 
support of the other count. Calhoun et. al., v. United States, D.C. 
Cir. No. 21,119, 21,120, decided August 9, 1968 at 3; Hirabayashi 
v. United States, 320 U.S. 81, 85 (1943) ; Fabianich v. United States, 
112 U.S. App. D.C. $19, 302 F.2d 904, cert. denied, 371 U.S. 816 
(1962) ; Gibson v. United States, 106 U.S. App. D.C. 10, 13, 268 
F.2d 586, 589 (1959) ; Robinson v. United States, 98 U.S. App. D.C. 
$47, 349, 210 F.2d 29, 32 (1954); Cf. Barenbdlatt v. United States, 
360 U.S. 109, 115 (1959) ; Kosmos v. United States, 111 U.S. App. 
D.C. 234, 296 F.2d 356 (1961). We think the evidence of appellant’s 
assault by shod foot on Harris is overwhelming. 
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in order to find this defendant Jacobs guilty of 
robbery, you must find that the Government has 
proved beyond a reasonable doubt . . . that the defend- 
ant Jacobs took something of value from the com- 
plainant Harris . . . unlawfully and with intent to 
convert it permanently to his own purpose. (Tr. 133) 


The Court then, referring to the requisite intent for 
aiding and abetting a robbery, charged that: 


the intent is an intent by this defendant at the time 
of the commission of the offense. In other words, 
you must find that at the time of the commission of 
the crime, if you find that this defendant was pres- 
ent and that he aided or abetted or assisted in any 
way, that the intent is the intent that we are con- 
cerned with, as of that particular time, the change 
in mind of the defendant at a later date would not 
vitiate the intent that was formed at the time that 
the crime was committed. There must be a finding 
by you, if you find that he in any way aided or 
abetted, that he had the intent to rob the defendant 
under all of the elements set out before you. In other 
words, that he had the intent to permanently convert 
the property of Harris to his own purpose. (Tr. 136- 
137) 


And further that: 


the mere presence of the defendant in this particu- 
lar case at the scene, accompanied by the witness 
Barr, even though he were in sympathy with Barr, 
would not constitute aiding and abetting. You must 
find from the testimony in the case that the defendant 
insofar as aiding and abetting was concerned assisted, 
that he advised, that the connived, that he aided, that 
he in some way performed some act that concluded 
the act of robbery successfully, and, further, that at 
that time, at that very time, the defendant had the 
intent not only to aid and assist, but that he had 
personally had the intent to commit the crime of 
robbery. (Tr. 148, 144) 
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When viewed in its entirety, as a charge should be,’ 
the charge on intent thus correctly and clearly informed 
the jury that to find Jacobs guilty as a principal to rob- 
bery, they would first have to find beyond a reasonable 
doubt that he took something of value from Harris and 
that he intended to unlawfully and permanently convert 
it to his own purposes “at that very time” (Tr. 143) of 
the taking and that, if they determined he had such intent 
“as of that particular time,” (Tr. 136) then, if they de- 
cided he later changed his mind and decided to return 
the property, such change of attitude “would not vitiate 
the intent that was formed at the time that the crime 
was committed.” (Tr. 136) 

2. Appellant further contends that the judges’ charge 
on aiding and abetting “created the impression that any 
act performed by appellant at the time could be con- 
sidered to be aiding and abetting;” (App. Br. p. 8) and 
that under the court’s instructions “any act of Appellant 
in his exchange with Harris could be construed as aiding 
and abetting Barr.” (App. Br. p. 8) 


An examination of the instructions do not support 
such a characterization. The judge correctly charged the 
jury that: 


Aiding and abetting must be conniving; assisting 
in the commission of the crime in question . . . It is 
not only enough to be present; but he must have 
assisted in the commission of the crime in question. 
(Tr. 182) (Emphasis added) 


The Court further instructed the jury that the mere 
presence of the defendant at the scene in the company 
of Barr even though he were in sympathy with Barr 
would not amount to aiding and abetting and that to 
find Jacobs guilty they would have to find that he 
“assisted, that he advised, that he connived and that he 


2 Levin v. United States, 119 U.S. App. D.C. 156, 338 F.2d 265 
(1964), cert. denied, 379 U.S. 999; Jones V. United States, 118 U.S. 
App. D.C. 233, 307 F.2d 190 (1962), cert. denied, 372 US. 919; 
Carey v. United States, 111 U.S. App. D.C. 300, 296 F.2d 422 
(1961). 
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aided...” (Tr. 148) Barr in the commission of the crime 
with the intent “not only to aid and to assist .. . but that 
he personally had the intent to commit the crime of 
robbery.” (Tr. 143-4, emphasis added). 

In sum, the jury was clearly and explicitly instructed 
that it was not any act of Jacobs’ in his exchange with 
Harris which could be construed to make him guilty of 
aiding and abetting Barr, but only such deed as “con- 
cluded the act of robbery successfully.” (Tr. 148). This 
comports with the law in this jurisdiction. (Roy) Jones 
v. United States, D.C. Cir. No. 21,866, decided October 7, 
1968 and is a correct statement of the governing legal 
principles. Groomes v. United States, 155 A. 72, 75-6 
(D.C. Mun. App. 1959) ; People v. Ackerman, 52 Ill. App. 
296, 202 N.E.2d 98 (1964) ; People v. Post, 76 Cal. App. 
511, 173 P.2d 48 (1946) ; People v. Bradovich, 305 Mich. 
829, 9 N.W.2d 560 (1943); 2 Warton’s Criminal Law, 
Section 1147 (12th ed. 1982) ; 46 Am. Jur. P. 156 (1943). 


III. The prosecutor’s reference in summation to disposition 
of the juvenile charge against Barr was proper im- 
peachment in the circumstances. 


(Tr. 85-86, 90, 97-99, 111, 113) 


Appellant asserts that the prosecutor’s comment on the 
witness Barr’s “involvement” in this case was improper. 
The comment arose in this way. Following appellant’s 
testimony, Frank Barr, who was sixteen at the time of 
his altercation with Harris, took the stand and corrobor- 
ated appellant’s story that it was he, Barr, who kicked 
Harris and took his possessions and that Jacobs, who just 
happened to be with Barr at the time, ran after him, 
demanded the wallet and said he was going to call the 
police and take it back. [Tr. 85-86, 97-99] The following 
occurred during cross examination: 


Q—Mr. Barr, you were arrested in this case, were 
you not? 
A—Yes, sir. 
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Q—And you went to a juvenile court, is that correct? 

A—Yes. 

Q—You had a hearing in juvenile court, is that 
correct? 

A—Yes, sir. 

Q—And you were found involved? 

A—Yes, sir. 

Q—So right now there is no case pending against 
you, is there, with respect to this matter? 

A—No. [Tr. 90] 


In summation the prosecutor referred to this testimony 
as follows: 


M. T. Barr, ladies and gentlemen, has been found 
involved in this incident in Juvenile Court. There 
is no trial pending against him. He is a friend of 
Leo Jacobs. He comes before you today and say that 
he did it. He kicked Mr. Harris. He took the wallet. 
Why? Why did he take all the blame? He has al- 
ready been found involved in this Juvenile Court. 


(Tr. 111] 
Subsequently he commented: 


Later on his Honor will tell you about credibility 
of witnesses; where you will take into consideration 
bias and prejudice they might have one for the other; 
or any interest either party might have in the out- 
come of this case. Clearly Mr. Jacobs has an interest. 
Clearly Mr. Barr has an interest—this is his friend. 
His case has been decided. He has nothing to worry 
about in coming in here, and he urges upon you that 
he is responsible for everything and that, in fact, 
Leo Jacobs is a pillar of virtue. I ask you, ladies 
and gentlemen, to reject that. I will ask you to re- 
turn a verdict of guilty as charged. [Tr. 113] 


Thus it clearly appears that the prosecutor was not 
attempting to rely on a prior juvenile disposition to 
stigmatize Barr with a general criminal nature. Unlike 
Brown v. United States, 119 U.S. App. D.C. 208, 338 
F.2d 543 (1964), this is not a case in which the 
prosecutor, in order to impeach the testimony of a de- 
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fendant’s juvenile companion, elicited on cross-examina- 
tion that the juvenile had been committed by the Juvenile 
Court to the National Training School on an unrelated 
crime. In such circumstances, where the prosecutor made 
repeated referral to the witness’ prior “crime”, the court 
held that it was error to admit such testimony for the 
purpose of showing “criminal” nature on the witness’ 
part in order to diminish his credibility. Id. at 208, 338 
F.2d at 548. 

In the instant case no allusion to a “crime” was made; 
nor, obviously, was the Juvenile Court’s disposition of 
Barr’s case elicited for the purpose of showing a general 
“criminal” nature on Barr’s part in order to diminish his 
credibility as 2 witness. Rather, reference to the Juvenile 
Court’s conclusion of Barr’s case was made to show that 
his part in this particular episode was over and that he 
thus might be disposed to respond to the pull of friend- 
ship by testifying with less than complete candor in 
apportioning the responsibility for the crime. 


Indeed, Barr’s own testimony was to the effect that he 
was involved in the robbery and assault. In fact, accord- 
ing to his testimony, he perpetrated the crime himself. 
Hence, far from raising impermissible issues as to prior 
crimes, the prosecutor’s question as to his involvement 
did nothing more than to focus upon the witness’ testi- 
mony on direct, and the comment in closing argument, 


3In Brown the prosecutor, after determined that the witness had 
been committed to the National Training School, asked him: 


For what particular crime? Was it for this crime? The 
youth replied, no sir. Jd. at 206, 338 F.2d at 546. 


The court reasoned that: 


‘the language of the statute [D.C. Code Ann., Section 16-2308 
(da) (Supp. III 1964)] expressly forbids the interpretation 
that the disposition of a child in a juvenile court proceeding 
constitutes conviction of a crime,’ and that since ‘nothing 
short of conviction of crime is sufficient to warrant’ impeach- 
ment under D.C. Code Ann., Section 14-805 (Supp. III 1964) 
the questions to Belton which elicited the fact of his commit- 
ment to the National Training School purportedly for a ‘crime’ 
were impermissible. Jd. at 207-08, 338 F.2d at 547-8. 
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was nothing more than an attack on the honesty of that 
testimony. This is certainly not improper cross examina- 
tion or closing argument. 

Moreover, neither the introduction of evidence about 
the witness’ involvement nor the prosecutor’s reference 
to it in summation was ever objected to at trial. Nor were 
remedial instructions requested. In these circumstances 
it is well settled that “counsel for the defense cannot as 
a rule remain silent, interpose no objection and after a 
verdict has been returned seize for the first time on the 
point that the comments to the jury were improper and 
prejudicial”. United States v. Socony Vacuum Oil Co., 310 
U.S. 150, 238-289 (1940). Accordingly, appellate tribunals 
ordinarily refuse to entertain challenges to the propriety 
of a summation raised for the first time on appeal. 
Karikas v. United States, 111 U.S. App. D.C. 312, 296 
F.2d 434 (1961) ; Accardo v. United States, 102 U.S. App. 
D.C. 4, 249 F.2d 519 (1957). As appellants’ counsel were 
not sufficiently alarmed by the nature of the Govern- 
ment’s summation to utilize the normal corrective reme- 
dies at trial, we think appellants should be precluded 
absent plain error from here raising their objection. 

In view of the witness’ testimony and the prosecu- 
tor’s limited remarks, the comment in closing argument 
was not error, much less plain error. 


IV. The sentence imposed was proper. 


In lieu of the penalty of imprisonment otherwise pro- 
vided by law, appellant was committed to the custody of 
the Youth Correction authorities for a period of eight 
years pursuant to 18 U.S.C. 5010(¢c).* A Youth Cor- 
rections sentence allows for parole at any time, 18 U.S.C. 
5017, has no minimum span, and is geared toward the 
rehabilitation of youthful offenders. Tatum v. United 
States, 114 U.S. App. D.C. 49, 310 F.2d 854 (1962). 


422 D.C. Code §502 provides for a maximum sentence of ten 
years for assault with a dangerous weapon and 22 D.C. Code § 2901 
permits a maximum term of 15 years for robbery. 
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Carter v. United States, 118 U.S. App. D.C. 123, 
306 F.2d 288 (1962); Cunningham v. United States, 
256 F.2d 467 (5th Cir., 1958). To this end it pro- 
vides for a system of analysis, treatment, and release 
that will cure, rather than accentuate the anti-social ten- 
dencies that have led to the commission of the crime. 
Cunningham v. United States, supra n.4. Most import- 
antly, a youth offender committed under the provisions of 
the Youth Corrections Act upon his release unconditional- 
ly before the expiration of the maximum sentence imposed 
is entitled to have the conviction set aside auto- 
matically 18 U.S.C. 5021. Appellant by his own good 
conduct can be spared the lifelong burden of a criminal 
record. Tatum v. United States, supra. In deciding to 
impose this sentence, the court may well have taken into 
account appellant’s return of some of the property taken 
and sought to provide him the best rehabilitative treat- 
ment consistent with his status as a youthful offender. 
The sentence was definitely not excessive and was cer- 


tainly within the sound exercise of the judges’ discretion. 
Appellant suggests no valid reason why it should in any 
way be disturbed. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


JosePH C. LYNCH, 
Attorney, Department of Justice. 
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Preliminary Statement 


The Appellant's brief sets out adequately the reasons, in fact and 
inlaw, why Appellant's conviction below was in error and why such 
conviction should be reversed. Appellee's Brief does not raise any 
point which was not adequately covered in Appellant's brief or which 
deserves extensive comment here. Several points raised, however, 


warrant brief reply. 
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I, Appellee Incorrectly Construes Appellant's Claim of Ester In 
Instructions to Jury 


In its Brief, at page 3, Appellee asserts that eens charges that 
the robbery count was erroneously submitted to the jury. So far as it goes 
Appellee's assertion is correct, But Appellant's contention is far more 
perceptive than Appellee's blunderbuss response, The Court below's 
charge to the jury was so improperly phrased, advertently or inadvertently, 
as to mislead the jury into a posture where Appellant's make presence at the 
scene was tantamount to the crime committed, Moreover, ‘the Court's 
reference to "the change of mind of the defendant" (Tr. 136) could not 
help but convey to the jurors the belief that at the time of the encounter 
with Harris Appellant acted with intent to rob -- and later changed his 
mind, Sucha conclusion is directly contrary to the testimony of Appel- 
lant and his actions, following the incident, in returning the wallet and 
money taken by Barr and, in effect giving himself up, Moteover, it 
relates as a fact, i.e., The [Appellant's] change of mind, "a seriously 
disputed issue of fact. | 

Appellee glosses over this aspect of the charge yet it could well 
have meant the difference between conviction and freedom, Appellant 
does not contest the fact that an altercation took place between the com- 
plaining witness Harris and Appellant, There was a heated exchange 
and a fight took place, The juvenile Barr admittedly robbed Harris -- 


but Appellant did not, Yet by these circumstances he has been found 


guilty of robbery and assault, The charge to the jury, which is Appellant's 
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principal complaint, refers to Appellant's "change of mind", Sucha 
charge could not help but influence the jury and convince them that 
Appellant intended to rob Harris. Appellant submits that the Court's 
charge to the jury was improper and adversely influenced the judgment 
of the jury. It could only serve to create in the minds of the jurors the 
belief that at the time Harris was robbed by Barr, Appellant also 
intended to rob Harris, and this was fatal prejudicial error. 

Appellant's ‘Brief points this out in extenso and further expansion 
is not warranted here, The point we wish to make is Appellee's gross 
misinterpretation of Appellant's argument and its obfuscation of the issue 
presented gives to this Court an unfair and improper interpretation to 
this appeal. We do not belabor the point but we submit that the Court 
below erred in its charge to the jury on aiding and abetting -- the sole 
basis, Appellant submits, for his conviction, There was no intent on 
Appeliant's part to rob Harris and the jury, misled by the Court as it 
was, incorrectly held Appellant guilty for a crime he did not commit. 
Byrd v. U.S., 119 U.S. App. D.C. 360, 363, 342 F.2d 939 (1965), 


Screws v. U.S., 325 U.S. 91, 106 (1944). 


1 
Ii, Appellant's Reliance On Brown v. U. s.2/ Is Not Misplaced 


Appellee argues at length that the prosecutor's references during 


the trial and in hig summation to the jury to the witness Barr's having 


if Brown v. U.S., 119 U.S. App. D.C. 203, 338, F.2d 543 (1964). 


o-4- 


been found involved in the crime by the Juvenile Court, was not improper 
and that it was "nothing more than an attack on that Barr's] testimony, " 
(Appellee's Br., p. 11). Appellee further seeks to distinguish Brown 
from the present case by arguing that here there was no paesion toa 
"crime" as there was in Brown, These are mere words = do not in 
any way distinguish Brown from the instant case. By relents to 
Barr's involvement in this matter the prosecution's sole purpose was 
to impeach the credibility of the witness. Brown, Appellant submits, 
is on all fours with the present case and requires that the verdict 
below be reversed, 
Appellee also contends that since no objection ae made by 
trial counsel to the references to Barr's involvement, it = too late 
now to raise the issue on appeal (Appellee's Br. p. 11). "Appellant 
does not so read the law. Had Appellee continued on with the quote 
from U.S. v. Socony Vacuum Oil co.2L it could readily be seen that 
this Court can properly entertain and consider this important aspect 
of Appellant's case. Following the portion quoted by ppenioes the 
Supreme Court continued as follows: | 


"Of course, appellate courts in the public interest, 
may, of their own motion, notice errors to! 'which no 
exception has been taken, if the errors are ‘obvious, 
or if they otherwise seriously affect the fairness, 


integrity or public reputation of judicial DEES WW 


Pe 239 
2/ 310 U.S., 150, 238-239 (1940) 
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Appellant submits that, as in Brown, supra, the references to 
Witness Barr's involvement, though not objected to at trial, constitute 


plain error and that appeal of such error is properly before this tribunal, 


IIL The Sentence Imposed Was Unfair 


It must be restated that the harsh penalty imposed upon the 


Appellant, age 20, was grossly unjust and an abuse of that Court's 


discretion, Appellant's altercation with Harris, while not the most 
exemplary behavior, was not a felony, The instigator of the crime, 
by his own admission, was M, T. Barr, who unfortunately involved 
the reluctant Appellant, In such a situation justice may demand a 
corrective but certainly not, as here, an overbearing sentence, 

Further, the facts even from the view most favorable to 
the prosecution could not possibly support an eight-year sentence, 
even under the Youth Correction Act, (18 U.S.C. 5010(c)). The 
voluntary surrender of the Appellant and return of the property in 
question should mitigate against such a harsh penalty. 

The opposition of Appellee is based on the assertion that a 
Youth Correction sentence allows for parole at any time and has 
other aspects about it which, ostensibly, makes such a sentence 
less burdensome on the Appellant. However, it has long been 
established that the subject of possible parole has no bearing on 


the severity of a sentence, The sentencing judge must not speculate 
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on whether parole may or may not at some indeterminate point in 
| 


time be granted, The valid reason it should not be made part of the 


consideration upon sentencing, is that such power rests only ina 


separate and independent authority. Here, only the Youth Correction 


officials have the authority to grant a parole or release; ‘the judge does 


not have that responsibility. His duty is to determine the maximum 


sentence, Therefore his decision, or any abuse thereof,| must be 


evaluated in the light of such duty. The illogic of the prosecution's 
| 


position becomes obvious if the situation were reversed and a judge 
sentenced a man to 18 years instead of life since he nee that with 
time off for good behavior the man would be up for nersle in 18 
years, The example is somewhat fatuous, Appellant adniits, but 
so too is Appellee's argument. Appellant submits that meee the 


circumstances of this case, the Court below abused its discretion 
and should be reversed with instructions to consider a lesser 

| 
sentence more compatible with the situation presented, 


CONCLUSION 


It is respectfully submitted that the judgment below be 


reversed with directions that it be vacated with respect to both 

| 
counts; alternatively, that the judgment of the District Court be 
reversed and remanded with directions to enter upon a new trial. 
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In any event this case should be remanded to the trial court for 


further consideration and reduction of the sentence imposed, 
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